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PETITION FOR APPEAL

Petitioners, James S. Kessel, M.D., Richard M Vaglienti, M.D. and Stanford J.
Huber, M.D. (“plaintiffs™), by their undersigned counsel, file this Petition for Appeal
ﬁom the Circuit’s Court Order of December 29, 2005, as amended by the Order of March
30, 2006.

KIND OF PROCEEDING AND NATURE OF THE RULING BELOW

The underlying civil actions are a consolidation of two civil actions brought by
three physician anesthesiologists who ﬁad staff privileges at thé hospital operated by
defendant Monongalia County General Hospital Co. (hereinafter “Monongalia General”
or “the hospital™), but were no longer permitted to provide anesthesia in the hospital due
to thé hospital's exclusive contracts with other anesthesia providers. The defendants
below are Monongalia General, é.long with Mark Bennett, M.D., Bennett Anesthesia
Congultants, PLLC, and Professional Anesthesia Services, Inc., who were the other
anesthesia providers selected by Monongalia General. The complaints alleged tortious
: interference with business relationships, violation of due process rights for failure to
provide a fair hearing, restraint of trade, breach of contract, and breach of covenants of
good faith and fair dealing.

On May 19, 2004, this Court a.nswéi'ed certified questions from the Circuit Court
finding that (1) Monongalia General’s hospital medical staff bylaws did not constitute a
contract since the essential element of valuable consideration was absent; and (2) that as a
public or quasi-public hospital, Monongalia General was prohibited ﬁ'ém entering into
exclusive coniracts with medical servi_ce providers that have the effect of completely

excluding other physicians who have staff privileges at the hospital from the use of the



hospital's medical facilities. See Kessel v. Monongalia County General Hosp. Co., 215
W.Va. 609, 600 S.E.2d 321 (2004) (Kessel I).

Following the decision in Kessel I additional discovery was undertaken below.
Defendants then sought paﬁial summary judgment seeking dismissal of the claims for
restraint of trade in violation of the West Virginia Antitrust Act, W.Va. Code § 47-18-1,
el seq. (“the Act” or “Antitrust Act”). This claim, which is set forth in Count il of both
complaints, alleges that the two exclusive contracts entered into between the hospital and
the anesthesia defendants violated the Antitrust Act. The exclusive contracts at issue are
the same contracts this Court found illegal in Kessel I Following briefing and oral
argument, the Circuit court entered an order on December 29, 2005, granting the motion
for partial summary judgment and dismissing the antitrust claims in their ent:lrety
(hereinafter “SJ Order”). Subsequently, the plaintiffs sought an amendment to that order
designating the SJ Order as final pursuant to Rule 54(b) for purposes of appeal. On
Ma.rch 30, 2006, the Circuit Court entered an Order granting that motion, expressly
{inding that there “exists no just reason for delay and that the Plaintiffs should be entitled
to seek appellate review forthwith” thereby allowing this appeal. See Order of March 30,
2006. The Circuit Court, however, refused plaintiffs’ request to stay the action pending a
decision by this Court. Jd Trial in this action is currently set to commence June 13,
2006.

STATEMENT OF FACTS

This Coiirt is familiar with the facts of this case from the prior appellate

proceedings. As this Court previously summarized:

The plaintiffs below, Dr. James W. Kessel, Dr. Richard M.
Vaglienti, and Dr. Stanford J. Huber, are anesthesmlogmts who have been



granted staff privileges at defendant Monongalia General Hospital
(hereafter "Monongalia General" or "the hospital), a 207-bed acute
facility which provides surgical services to patients. The plaintiffs were
employees and shareholders of Monongalia Anesthesia Associates, Inc.
(hereafter "MAA"™ which originally entered into a comtract with
Monongalia General in 1975 for the provision of anesthesia services. This
contract extended indefinitely, with a termination clause upon sufficient
advance notice.

In 1987, Monongalia General entered into an exclusive contract
with another medical service provider to provide cardiac anesthesia
services. At that time, MAA temained the primary provider of all other
types of anesthesia services. In 1989, contract negotiations between the
hospital and MAA failed to produce an extension of the contract,
apparently due in part to the hospital's desire to add a contractual
provision that tied staff privileges of MAA anesthesiologists to the
exclusive contract. As a result, MAA continued to provide the primary
non-cardiac anesthesia services for the hospital for approximately the next
decade without a contract.

In 1999, Monongalia General entered into an agreement with Dr.
Mark Bennett and Bennett Anesthesia Consultants, PLLC, defendants
below, to exclusively provide all anesthesia services for orthopedic
patients at the hospital. Thereafter, the hospital sought a provider for all,
save cardiac and orthopedic, general anesthesia services.

At that point, MAA asserted that such actions constituted a
reduction in privileges previously granted to its physicians for reasons
unrelated to clinical competency in violation of the medical staff bylaws.
A hearing was held before the Fair Hearing Panel as provided in the
bylaws. The Panel recommended, infer alia, approval of contracting for
anesthesiology services, since the privileges of MAA doctors had not been
compromised. MAA appealed the recommendations to the Hospital Board
of Directors which essentially accepted the recommendations.

Thereafter, the hospital entered into a contract with Professional
Anesthesia Services, Inc., which granted it the exclusive right to provide
all other general anesthesia services at the hospital, with the exception of
cardiac and orthopedic surgery patients. As a result, even though the

- plaintiffs maintain privileges at the hospital, they no longer are permitted
to provide operative and orthopedic anesthesia in the hospital.

Kessel I, supra, 600 S.E.2d at 325. With respect to this appeal, certain other facts are

relevant and are set forth below,



First, filed with these plaintiffs’ responses to the summary judgment motion were
certain exhibits. Two of the Exhibits were the above referenced contracts between the
hospital and Professional Anesthesia Services (“PAS™) (Plaintiffs’ Exhibit B) and the
hospital and Bennett Anesthesia Consultants (“BAC™) (Plaintiffs’ Exhibit C). Two
provisiens mm each of the eontracts are relevant. First, each of the contracts contains a
provisien explicitly making the two providers the exclusive anesthesia providers for their
respective areas. See, e.g,, Plaintiffs’ Exhibit B at p- 6 (making BAC exclusive provider -
for orthopedic anesthesia services); Plaintiffs” Exhibit C at p. 7 (making PAS exclusive
provider for anesthesia servjces except orthopedic and cardiac cases). Second, each of
the contracts contains agreements regarding the fees and billing policies to be charged by
the providers. See, e. 8., Plaintiffs” Exhibit B at p. 22-23, §§ 5.1, 5.2 (adopting agreed
schedule of charges and reéuiring hospital agreement to change it and requiring
cont‘rector agreement to comply with payment arrangements made by hospital with
Insurers and governﬁlental payers); Plaintiffs’ Exhibit C at p. 26-27, §§ 5.1, 5.2.(setting
forth agreement regarding fees and requiring eoetractor agreement to comply with
payment arrangements made by hospital with insurers and governmental payers). The
deposition testimony in this case establishes that these provisions in the agreements
constituted agreements between the defendaﬁts on the fees that could be charged for _
professional anesthesia services. See Boggess Deposition at pp. 36-37 (Plaintiff’ sr Exhibit
D); .see also McNeil Deposition at pp. 63-66 (Plaintiffs’ Exhibit E) (noting that
agreements restrict amount PAS was allowed to bill).

Second, it is clear that the exclusivity provisions in these agreements were

enforced and resulted in exclusion of the plaintiffs from the market. The record below



included letters from plaintiffs’ predecessor to the hospital and responsés confirming that
plaintiffs would not be permitted to offer professional anesthesia services to hbspital
patients even if requested by the patient.. See Plaintiffs’ Exhibit D. These exclusivity
agreements cannot be justified by any economic néc.essity. As Dr. Deer, a former
member of defendant PAS, testified, other hospitéis in this state operate without these
arrangements and that this non-exclusivity works “well.” See Plaintiffs’ Exhibit F (Deer
Depo.) at pp. 21-22.

Finally, included in the record as Exhibit A was the deposition of plaintiffs’
expert Dr. Patrick C. Mann. In that deposition, Dr. Mann explained why it was not
nécessary as a matter of economics to address issues regarding the geographic market
when the violation is a per se exclusion as is in this case. See Exhibit A at pp. 12-15. As
Dr. Mann explained, when there is an exclusi{re restraint such as the one in this case, the

focus is on the product not the geographic market. /d. Dr. Mann confirmed that his
opinion was based upon and consistent with his extensive review of the economic
literature in the area. Id, at p. 13.
ASSIGNMENTS OF ERROR
' The assignments of error presented by this appeal involve the question of whether
plaintiffs’ antitrust claims constitute per se violations which do not require proof that the
.practices unfeasonably restrain competition by examining the effect of the practices on
. competition in the relevant product and geographic markets. Based largely on federal
precedent and the United States Supreme Court’s opinion in Jefferson Parish Hosp. Dist.
No. 2 v. Hyde, 466 U.S. 2 (1984), an opinion interpreting the federal Sherman Act, the

defendants argued, and the Circuit Court accepted, the proposition that such proof was



required. Both reliance on the federal precedent and the refusal to give effect to the
provisions of the West Virginia Antitrust Act and its legislative regulations that are not
comparaBle to federal law led the Circuit Court to make the following errors which
plaintiffs hereby assign for purposes of this appeal:

I THE CIRCUIT COURT - ERRED IN CONCLUDING THAT IT WAS
BOUND TO APPLY FEDERAL ANTITRUST PRECEDENT IN
INTERPRETING PROVISIONS OF THE WEST VIRGINIA
ANTITRUST ACT THAT ARE DIFFERENT FROM THE
FEDERAL ACTS.

I THE CIRCUIT C‘OURT ERRED IN DETERMINING THAT THE
PROVISIONS OF WEST VIRGINIA CODE § 47-18-3(B) WERE
“COMPARABLE” TO THE SHERMAN ACT SUCH THAT IT WAS
BOUND BY FEDERAL DECISIONS INTERPRETING THE
SHERMAN ACT. ‘

L.  THE CIRCUIT COtJRT ERRED IN DETERMINING THAT THE
CONTRACTS AT ISSUE DO NOT VIOLATE THE PER SE
RESTRICTIONS CONTAINED IN W.VA. CODE § 47-18-3(B) AND
W.V.C.S.R. § 142-15-3. A _

POINTS AND AUTHORITIES AND DISCUSSION OF THE LAW
The history of the West Virginia Antitrust Act and its legislative regulations make
it clear that the West Virginia Legislature did not intend to delegate the authority for
interpreting the Act to the federal courts. Instead, the Legislature explicitly decided to
depart from the federal antitrust statutes and codify certain activities ag per se violations
of the Act. The Circuit Court’s refusal to recognize this intent constitutes a clear error of

law demanding reversal by this Court.



L TﬁE CIRCUIT COURT ERRED IN CONCLUDING THAT IT WAS
BOUND TO APPLY FEDERAL ANTITRUST PRECEDENT IN
INTERPRETING PROVISIONS OF THE WEST VIRGINIA
ANTITRUST ACT THAT ARE DIFFERENT FROM THE
FEDERAL ACTS.

In this case, the Circuit Court essentially concluded that it was bound by federal
precedent to graﬁt summary judgment and dismiss plaintiffs’ antitrust claims despite the
fact that plé;inﬁﬂ's’ claims were based on administrative and legislative provisions that do
not appear in the federal acts. See SJ Order at 7. This Couft has previously recognized
that if is not bound to abdicate its duty to interpret West Virginia law by making its “legal
analysis in fbis arca . . . amount to nothing more than Pavlovian responses to federal
decis_iona.l law.” Stone v. St. Joseph's Hosp. of Parkersburg, 538 S.E.2d 389, 410 (W.Va,
2000) (concurring opinion); see also Broé)ks v. Isinghood, 584 S.E.2d 531 (W.Va. 2003)
(quoting Stone); In re West Virginia Rezulin Litigation, 585 S.E.2d 52, 61 (W.Va. 2003)
(same). In this case both the relevant text and the applicable legislative rules, make the
Circuit Court’s Pavlovian reliance on the federal decisions cited by the defendants
inappropriafte.

In support of its reliance on federal precedent, the Circuit Court relied on West
Virginia Code § 47-18-16 and this Court’s opinion in Gray v. Marshall County Board of
Education, 367 SE2d 751 (W.Va. 1988). For the feasons set forth below, these
authorities are inapplicable to plaintiffs’ claims in this case.

Section 16 of the Act provides that the Act “be construed liberally and in
harmony with ruling judicial interpretations of comparable federal antitrust statates." Jd.

(emphasis added). Based upon this provision, this Court in Gray found that a general

claim based on W.Va. Code § 47-18-3(a) was subject to federal decisions interpreting the



identical provision of the federal Sherman Act, 15 U.S.C. § 1. See syl. pt. 2, Gray, supra.
However, as this Court subsequently rﬁade clear, Sherman Act precedent is only relevant
in interpreting provisions of the Antitrust Act that are analogous to the Sherman Act.
“Under our Antitrust Act, the legislature has specifically directed that the statute ‘be
construed liberally and in harmony with ruling judicial interpretaﬁons of comparable
federal antitrust statutes.”” State ex rel. Palumbo v. Graley's Body Shop, Inc., 425 S.E.2d
177, 183 (W.Va. 1992) (emphasis by Court) (quoting W.Va. Code § 47-18-16). Thus,
when the Sherman Act differs from West Virginia enactments, féderai decisions “would
not be ai)plicable to our state civil antitrust statute.” Jd.

. THE CIRCUIT COURT ERRED IN DETERMINING THAT THE
PROVISIONS OF WEST VIRGINIA CODE § 47-18-3(B) WERE
“COMPARABLE” TO THE SHERMAN ACT SUCH THAT IT WAS
BOUND BY FEDERAL DECISIONS INTERPRETING THE
SHERMAN ACT. '

In this case, the Circuit Court essentially ignored the explicit provisions of
Section 3(b) of the Act and its implementing regulations finding them “compa_rable” o
provisions of federal law in spité of the fact the legislative history of the enactx_ﬁent of this
subsection discloses quite a different intent. See SJ Order at p. 7. This determination
was It error. |

The applicable portion of the Sherman Act contains a general provision that
makes “Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce- among the several States, or with foreign nations, is
declared to be illegal.” 15 U.S.C. § 1. While the federal Sherman Act on its face applies

to “[e]very . . . restraint of trade or comimerce,” it has not been, so mterpreted:

Section 1 of the Sherman Act of 1890 literally prohibits every agreement
"in restraint of trade." Tn United States v. Joint Traffic Assn., 171 U.S.



505, 19 8.Ct. 25, 43 L.Ed. 259 (1898), we recognized that Congress could
not have intended a literal interpretation of the word "every"; since
Standard O] Co. of New Jersey v. United States, 221 U.S. 1,31 8.Ct. 502,
55 L.Ed. 619 (1911), we have analyzed most restraints under the so-called
"rule of reason." As its name suggests, the rule of reason requires the
factfinder to decide whether under all the circurnstances of the case the
restrictive practice imposes an unreasonable restraint on competition.

The elaborate inquiry into the reasonableness of a challenged
business practice entails significant costs. Litigation of the effect or
purpose of a practice often is extensive and complex. Judges often lack
the expert understanding of indusirial market structures and behavior to
determine with any confidence a practice's effect on competition. And the
result of the process in any given case may provide little certainty or
guidance about the leg ity of a practice in another context. The costs of

- Judging business practices under the rule of reason, however, have been
reduced by the recognition of per se rules. Once experience with a
particular kind of restraint enables the Court to predict with confidence
that the rule of reason will condemn it, it has applied a conclusive
presumption that the restraint is unreasonable. As in every rule of general
application, the match between the presumed and the actual is imperfect,
For the sake of business certainty and litigation efficiency, we have
tolerated the invalidation of some agreements that a fullblown inquiry
might have proved to be reasonable.

Arizona v. Maricopa County Medical Soc., 457 U.S. 332, 342-344 (1982) (footnotes and
internat citatien_s omitted). Ové,r the years some Sherman Act decisions have evidenced a
move towards restricting i)er se rules. Compare Dr. Miles Medical Co. v. 'John D. Park
& Sons Co., 220 U.S. 373 (1911) (holding vertical agreements on resale prices illegal per
se) and Albrecht v. Herald Co., 390 U.S. 145 (1968) (resale price fixing is per se
violation of antitrust law whether done by agreement or combination) with State Oil Co.
v. Khan, 522 U.S. 3 ( 1997) (vertical maximum price fixing is not per se violation of the
Sherman Act; overruling Albrecht v. Herald Co). ther decisions gravitated back and
forth between per se tules and the rule of reason test. Compare White Motor Co. V.

United States, 372 U.S. 253 (1963) (validity of a manufaéturer's assignment of exclusive

territories to distributors and dealers not per se unlawful) with United States v. Arnold



Schwinn & Co., 388 U.S. 365 (1967) (Court reconsidered the status of exclusive dealer 7
territories and held that, upon the transfer of title to goods to a djstributbr, a supplier's
imposition of territorial restrictions onl the ciistributor was "so obviously destructive of
competition" as to constitute per se violation of the Sherman Act) and with Continental
T..V., Inc. v. GTE Sylvania Inc., 433 US. 36 .(1977) (Court overruled Schwinn, and
rejected application of per se rule in the context of Vertipal nonprice restrictions).

Beginhing in the late 1960°s and continuing through. 1970’s, several .states
adopted state law versions of the Sherman Act that contained both the Sherman Act’s
general prohibitions against unreasonable restraints of trade élong with more specific
sfatutory restrictions. See, e.g, 740 ILCS 10/3 (Illinois Antitrust Act enacted in 1967
containing general prohibition against unreasonable restrajnts.of trade or commerce along
with specific prohibitions); Minn. Stat. §§ 325D.51, 325D.53 (Minnesota Antitrust Act
enacted in 1971 containing general prohibition against unreasonable restraints of trade or
commerce along with specific prohibitions); W. Va. Code § 47-18-3 (West Virginia
Antitrust Act énacted in 1978 conta:ining general prohibition against unreasonable
restraints of trade or commerce along with specific prohibitions).

In West Virginia, the Antitrust Act adopts the Sherman Act’s general prohibition |
on unreasonable restraints in W.Va. Code § 47-18-3(a); however, in subsection b,
unreasonable restraints are defined to include the following specific per se restrictions;

(b) Without limiting the effect of subsection (a) of this section, the
following shall be deemed to restrain trade or commerce unreasonably and

are unlawful:

(1) A contract, combination or conspiracy between two or more
© persons:

10



(A) For the purpose or with the effect of fixing, controlling, or
maintaining the market price, rate or fee of arty commodity or service; or

(B) Fixing, controlling, maintaining, limiting or discontinuing the
production, manufacture, mining, sale or supply of any commodity, or the
sale or supply of any service, for the purpose or with the effect of fixing,
confrolling or maintaining the market price, rate or fee of the commodity
of service; or ‘

(C) Allocating or dividing customers or markets, functional or
geographic, for any commodity or service.

(2) A contract, combination or conspiracy between two or more
persons whereby, in the letting of any public or private contract:

(A) The price quotaﬁon of any bid is fixed or controlled; or

(B) One or more persons submits a bid intending it to be higher
than another bid and thus complementary thereto, submits a bid intending
it to be substantially identical to another bid, or refrains from the
submission of a bid.

(3) A contract, combination or conspiracy between two or more
persons refusing to deal with any other person or persons for the purpose
of effecting any of the acts described in subdivisions (1) and (2) of this
subsection. '
Other specific per se violations are contained in certain legislative rules enacted by the
Legislature including the per se prohibitions on tying agreements found in W.V.C.SR §
142-15-3.1 which provides:
It shall be unlawful under W. Va. Code §§ 47-18-3, 4 for any
person or group of persons to enter into tie-in agreements. Such
agreements include, but are not limited to, agreements which condition or

have the effect of conditioning the sale of one product or service upon the
purchase of another product or service.

These specific West Virginia provisions, not present in the feders! Sherman Aci, have
never been interpreted by this Court. However, authorities interpreting the similar

Minois and Minnesota provisions make it clear that the intent of similar specific

provisions was to codify certain conduct as per se violations. The intent of these

11



codifications of per se nﬂes was to mandate judicial treatment of these violations as per
se violations.

. For example, the stétutory comments to the Illinois Act make it cléar that the
specific itemization of the préhibiti'ons Listed in 740 ILCS 10/3.1 was intended to codify
the enumerated conduct as a per se vioiétion. See 740 ILCS 10/3.1 at Comment
(“Section 3(1) pfoscribes certain of the offenses which under federal law are tenhed "per
se" offenses . . . . The conduct proscribed by Section 3(1) is violative of the Act without
regard to, _and the courts need not examine, the competitive and economic purposes and

' consequénces of such conduct.”) Judicial decisions and commentétors have confirmed
 that the specific pI‘OhlblT.lOIlS contained in section 325D.53 of the Minnesota Act also -
were des1gned to “ensure that its enumerated activities will always receive per se scrutiny
regardless of federal decisions under the Sherman Act.” State by Humphrey v. Alpine dir
Froducts, inc., 490 N.W.2d 888, 894 (Minn. App. 1992); see also Note, Minnesota
Antitrust Law of 1971, 63 Minn.L.Rev. 907, 935 (1979) (cited in Alpine, supra); cf id. at
912 (noting that “Some state statutes, for example, codify certain per se violations. . .
Thus, as fedéral courts become more restrictive in defining the reach of the doctrine of '
per se illegality, ;:ertain state antitrust laws may become more advantageous to
plaintiffs.”), |

Notably, the conclusion that these specific provisions were intended to codify the

enumerated conduct as per se. violations is made by the coﬁrts and commentators even
though these jurisdictions also have doctrines encouraging interpretations of their acts
consistent with federal law. See, e.g, Alpine Air Products, 490 N.W2d at

894 (“Minnesota antitrust law should be interpreted consistently with federal court
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interpretations of the Sherman Act unless state law is clearly in conflict with federal
law.”); 740 ILCS 10/ 1.1 (ﬁrmking federal law precedent when the language of the state act
"is identical or similar to that of a federal antitrust law™).

As noted above, because the “rule of reason” tesi imposes substantial burdens on
the couri system, the litigants, and those who seck io conform their conduct to the law,
per se rules were judicially created fo ease those burdens. Arizona v. Maricopa County
Medical Soc., supra. After watching almost a century of litigation over when per se rules
were appropriate, various state legislatures opted to legislatively create certain per se
rules that would not be subject to judicial change. These legislatively created per se
rules, like those found in W. Va, Code § 47-18-3(b), and in the laws of various other
slates, represent a conclusive legislative judgment that the costs to litigants and the
Judiciary of applying the rule of reason’s case by case analysis are not justiﬁed in light of
the evils condemned by these provisions.-

Like the judicially created per se rules, the iegislative decision to adopt these
conclusive presumptions necessarily recognizes with respect td competition that “the
match between the presumed and the actual is imperfect.” Arizona v. Maricopa County
Medical Soc., 457 U.S. at 344. Notwithstanding this, Vthe adoption of legislatively
mandated per se rules constitutes a legislative judgment that such rules are justified “[f]or
the sake of business certainty and litigation efficiency,” even if they result in “the
mvalidation of some agreements that a fullblown inquiry might have proved to be
reasonable.” Id. The Circuit Court’s failure to recognjze this explicit policy decision was

e1Tor.
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Thus, the adoption of these specific provisions in the context of the debate over
when per se tﬁles are appropriate is clear evidence of an intent to codify the violations as
per se violations, If all tﬁe Legislature inten_ded was the statutory recog:rﬁtion of a
common law claim for “restraint of trade,” there was no need to adopt the specific
provisions in subsection 3(b). The provisions in subsection 3(a) ~- essenﬁally adopting
the Sherman Act -- would have been éufﬁcient. Instead of recogi;izing this, the Circuit
Court concluded that the fact that there was no definition of “restraint to trade” in the Act
evidenced intent to apply the common law rule. ST Order at p- 8. Both the premise and
conclusion are, with all due respect, incorrect. While subsection 3(b) does not use the -
word “deﬁniﬁon’.’, even a cursory reading of its language reveals that defining conduct

that constitutes a “restraint of trade” is the pur_pose of the provision W.Va. Code § 47-

18-3(b) (“the following shall be deemed to restrain trade or commerce unreasonably

(emphasis added)). Contrary to the ClICUIt Court’s conclusion, this clear language is a
leglsla’uve direction that these exphclt per se prohibitions shall constitute violations, [f
this is now thought to be bad policy, the remedy is iegislaﬁve change — not ignoring the
clear language and intent expressed when the Act was passed.

'For the reasons noted below, the contracts and conduct in this case violate the
specific provisions of W.Va. Code § 47-18-3(b) and W.V.C.S.R. § 142-15-3.1, and as
such, are per se violations of the Antitrust Act. That these provisions may be different
fiom federal law is by design and should not be troubling in the context of this case
where this Court has already recognized that it is appropriate to adopt positions regarding
these very contracts that are contrary to the “weight of authority elsewhere.” Kessel I

600 S.E.2d at 333 (*Also, while we acknowledge that the weight of authority appears to
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support the right of hosizitals to execute exclusive contracts, we do not agree with this
authority.”). Thus, for the reasons noted above, the per se treatment of the conduct

- enumerated by these specific provisions cannot be weakened by the federal decisions
relied upon by the Circuit Court.

UL THE CIRCUIT COURT ERRED IN DETERMINING THAT THE
CONTRACTS AT ISSUE DO NOT VIOLATE THE PER SE
RESTRICTIONS CONTAINED IN W.VA. CODE § 47-18-3(B) AND
W.V.C.S.R. § 142-15-3.

As noted above, the two contracts between the hospital and the anesthesia
providers block the plaintiffs from compéting to. supﬁly surgical anesthesia to the
consumers pﬁrchasing surgical services from the hospital. In this case, this Court has
already concluded that these contracts are neither reasonable nor justified.! For the
reasons noted below, these agreements also violate the specific per se provisions of the
Antitrust A;:t and its legislatively adopted rules. Consequently, the Circuit Court’s.
conclusions to the contrary are in eﬁor. |

A. The Challenged * Agreements Csnstitute Illegal Tying
Arrangement in Violation of the Provisions of WYV.CSR §
142-15-3.1. | -

First, it is clear that thé agreements constitute illegal tying arrangement. In the
context of the agreements in this case, the tying arrangement is the fact that the
purchasers of the hospital’s operating room services (the “tying” serﬁce) are compelled

to also purchase anesthesia services from the hospital’s chosen anesthesia provider (the

“tied” service). See ST Order at . 11. Relying on Jefferson Parrish, supra, the Circuit

'Kessel I 600 S.E.2d at 332 (answering in the negative the question of “whether it
is reasonable for a hospital to execute an exclusive contract which has the effect of
completely depriving other staff pliysicians from practicing in the hospital™) (emphasis
added); id. at 333 (after considering the relevant interests in the case, Court agreed with
plaintiffs that agreements were unreasonable and not “justified”). '
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Court implied a requirement that the plaintiffs show that the defendants had market
power prior to finding that the tying arrangement was iltegal. While federal opinions Jike
Jefferson Parrish may impose greater burdens in the case of a claim under the Sherman
Act, the West Virginia Legislature in adopting the mére restr_icﬁve provisions of the
Antitrust Act and its implementing regulations have created a statutory scheme that does
not require this proof, |
In 1991, the Legislature adopted -W.V.C.S.R. § 142-15-3.1. Under this provision,
“agreements which condition or have the effect of conditioning the sale of one product or
serﬁce upon the purchase of another product or service” are per se illegal. Thus, under
the plain language of this provision, the contracts challenged here are illegal becausé they -
~condition the purchase of hospital operaﬁng services on the purchase of anesthesia
services.r2 B
| The Circuit Court refused to givé' effeét to this legislative rule finding that it was
in conflict “with legislative intent that is clearly set out by statute.” SJ Opinion at 7
(citing Fairmont General Hosp., Inc. v. United Hosp. Center, Inc.,624 S.E.2d 797

- (W.Va. 2005)). The Circuit Court went on to conclude that the regulation conflicted with

*There is no real issue that the exclusive anesthesia contracts at issue in this case
constitute an agreement which conditions the sale.of the hospital’s surgical services on
the purchase of anesthesia services from the hospital’s designated providers. As even the
Supreme Court opinion in Jefferson Parish noted, anesthesia and surgery are two
Separate services to which tying analysis is properly applied. Jefferson Parish Hosp.
Dist. No. 2 v. Hyde, 466 U.S. 2, 22-23 (1984) (*Unquestionably, the anesthesiological
component of the package offered by the hospital could be provided separately and could
be selected either by the individual patient or by one of the patient's doctors if the
hospital did not insist on including anesthesiological services in the package it offers to
its customers. . . . The record amply supports the conclusion that consumers differentiate
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W.Va. Code § 47-18-16 to the extent that i permitted courts to ignbre federal antin'ust
precedent. These conclusions are incorrect.

Initially, the Circuit Court’s reasoning appears to be circular. Plaintiffs argued
that the Act and its nnplemennng regulations are not comparable to the Sherman Act.
Thus based on this Court’s holdings in Graley's Body Shop, Inc., supra, courts are not
required to construe these different provisions in the same manner as under federal law
because these unique prowswns have no “comparable” federal provisions to which a
consistent construction can be applied. Contrary to the Circuit Court’s reasoning, se‘ctiozi
16 does not tequire that leglslatlve regulations conform to federal law when they
implement prowsmns like subsecnon 3(b) which are not comparable to federal law.
Indeed, even the tederal courts have recognized that the harmonization provision, W.Va.
Code § 47-18-16, does not conflict with legislative rul.es adopting standards under the act
that are different from federal Sherman Act jurisprudence. I re New Motor Vehicles
Canadian Expoﬁ Antitrust Litigation, 350 F.Supp.2d 160, 175 (D. Me. 2004) (“The
hanﬁonization provision alone is not enough to amount to a direct statement, for
harmonization is n(;t as strict as the defendants would like. . . . The West Virginia
harmonization principle (particﬂérly in a sentence calling simultaneously for "liberal”
construction) is siiﬁply not a direct statement prohibiting [the adoption of a rule
inconsistent with United States Supreme Court’s interpretation of the Sherhian Act]™).

Moréover, the Court’s reliance on Fa;‘rmont General Hosp., Inc. v. United Hosp.
Center, Inc., 624 S.E.2d 797 (W.Va. 2005), is misplaced. In Fairmont General Hosp. the
Court invalidated regulation was not a legislative regulation adopted under the provisions

of the West Virginia Administrative Procedures Act which then are legislatively .,
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approved. 624 S.E.2d at 800' & n. 8. Indeed, the challenged regulations in Fairmont
General Hosp. specifically conflicted Wiﬂl. a stafute requiring that "[a]n application for a
certificate of need may not be made subject to any criterion not contained in [W. Va.
| Code § 16-2D-1 et seq.] or not contained in rules adopted pursuant to [W. Va. Code § 16-
2D-81." 624 S.E2d at 802 (alterationé 1n original). Because the challenged five mile
limit at issue in that case was not contained in either the code or legislative ruies, the
proposed criteria conflicted with the statute and was, therefore, invalid. Jd Because there
is no conflict here, Fairmont General Hosp., Inc., is simply inapi)licabie.

Moreover, Fairmont Geneml Hosp., Ine., s bolding is inapplicable ﬁhen applied
to legislative regulations which are approved in bills which then become acts. It is clear
under West Virginia law that legislative rules like W.V:C.SR. § 142-1'5—3.1,.have the
force of law: |

What we suggeéted in Appalachian Power Co., 195 W.Va. at 585, 466
S.E.2d at 436, we now hold: ‘ :

"[oJnce a disputed regulation is legislatively
approved, it has the force of a statute itself.... Being an act
of the West Virginia Legislature, it is entitied to more than
mere deference; it is entitled to controlling weight.
West Virginia Health Care Cost Review Authority v. Boone Memorial Hosp., 472 S.E.2d
411, 421 (W.Va. 1996). Indeed, even when the regulation was adopted as part of an
onmmibus bill, this Court decreed in Boone Memorial Hospital that in the future it would
treat regulations (even ones adopted as part of omnibus legislation) as statutes and apply
the usual rules of statutory interpretation:
If the lénguage of an enactment is clear and within the constitutional
authority of the law-making body which passed it, courts must read the

relevant law according to its unvarnished meaning, without any judicial
embroidery. Even when there is conflict between the legislative rule and
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the initial statute, that conflict will be resolved using ordinary canons of

interpretation. In this regard, it is a settled principle of statutory

construction that courts presume the Legislature drafts and passes statutes

with full knowledge of existing law. Accordingly, when two statutes

contlict, the general rule is that the statute last in time prevails as the most

recent expression of the legislative will, '
Boone Memorial Hosp., 472 S.E.2d at 421 (citations omitted). Thus, because the tying
regulation was enacted last, even if the Circuit Court was correct in concluding that there
isa coﬁﬂict, the enactent of the regulation “prevails as the most recent expression of the
legislative will.”® Jg4

This conclusion is particularly appropriate when the legislative history of the
applicable regulations is reviewed. The process leading to the adoption of the tying
regulation establishes that the substance of the regulation was carefully considered during
the process that Jed legislative approval. In this case, the regulations prohibiting tying
were first plit out for notice and comment and public hearing on July 6, 1990. See
Exhib_it I (attached Notice of Public Hearing on a Proposed Rule). The original proposed

rule regarding tying was not a per se rule. Jd at proposed § 142-15-4.1. The proposed

rule limited the prohibited conduct to “activities which restrain trade or commerce.” Jd

*Other Antitrust Act regulations inconsistent with Sherman Act Jjurisprudence
have been approved even under the deference standard. In In re New Motor Vehicles, the
court found that the West Virginia administrative regulation allowing indirect purchasers
to assert antitrust claims which would be barred under federal precedent was valid under
the standard requiring deference to administrative interpretations when the legislation
does not directly speak to the matter. 350 F.Supp. 2d at 173-75. Application of the
deference standard also compels acceptance of the regulation here. Like the indirect
purchaser rule, the statute does not directly address the issue. Indeed, the provisions of
W.Va. Code § 47-18-3 (b) note that the prohibitions set forth therein are not the only ones
subject to the ban in W.Va. Code § 47-18-3(a).  The regulations that make tying
arangements per se illegal and overrule Jefferson Parrish are no more an unreascnable
nterpretation of the Act than the decision to administratively overrule the federal
restrictions on antitrust actions by indirect purchasers at issue in New Motor Vehicles,

Supra.
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Following notice and comment, the proposed rule was submitted for legislative approval
to the Legislative Rule-Making Review Committee (a joint committee of the West
Virginia Legislature headed by Sen. Lloyd Jackson and Del. Patrick Murphy) which
made suggested changes; to the propoéed rule Wﬁ(:h were accepted by the Attorney
General. See Exhibit 2 (attached Notice of Rule Modification of a Proposed Rule). The
Rule-Making Review Committee then recommended that the Legislature adopt the
proposed rules as modified. See Exhibit 3 (attached Notice of Action Taken by
Legislative Rule-Making Review Committee). The Legislature then enacted the
proposed regulations effective April 9, 1991. See W.Va. Code § 64-9-3(1) (1991); see
also Exhibit 4 (attached Notice of Fil.ing and Adoption of a Legislative Rule Authorized
by the West Virginia Legislature).
The above history of the regulation’s adoption also supports the conclusion that
the inteni was to adopt a standard different and stricter than -the Supreme Court’s
interpretation of the Sherman Act in Jefferson Parrish. As noted above, the regulation |
was changed prior to Iegislative approval to delete the referende to restraining commerce,
While such references were similar to the market impact test approved by the Unitéd
States Supreme Court in. Jefferson Parrish, see, e.g., SJ Order at 11-12, the final rule
reads as a flat per se restriction. See W.V.C.S.R. § 142-15-3.1 (making unlawful tying
agreements without limitation). Moreover, the regulation was adopted after Jefferson
Parisk was decided.  If the intent was to merely apply Jeﬁ?ersoﬁ Parrish, no |
administrative enactment was necessary as W. Va. Code § 47-18-16 and Gray v.
- Marshall County Board of Education, 367 S.E.2d 751 (W.Va. 1988), required'thaf

interpretation.
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Nor can the rule be considered a codification of Jefferson Parish. The market
focused test set forth in Jefferson Parrish was not enacted as the rule. Instead, the
enactment of the strict pfohibition against tying arrangements should be seen as the
adoption of a strict per se rule réther than the market focused test set forth in Jefferson
Parrish and other subsequent federal cases.

Finally, it cannot be contended in this case that the illegal fying arrangement in
this case is justified by any legitimate business reasons. See Kessel v. Monongdlz‘a
County General Hosp. Co., -600 S.E.Zd 321, 333 (W.Va. 2004) (“the z‘otql exclusion of
physicians from ﬂleir hospitalr préctices, and the concomitant complete deprivation of
patient choic.e,. simply cannot be justified by the alleged ends to be achieved. In other
words, this Court is convinced that a hospital can adopt less extreme measures to solv¢
management problems such as scheduling conflicts and repeated delays in surgery
éomplained of by Monongalia General.”). As noted above, other hospitals in the State
havé been able to operate Without exclusive contract's.- Thus, While plaintiffs do. not
concede that any justification defense is available in the context of this per se violaﬁqn,
even if such a defense were available in this case, it could not factually be sustained.

B. The Challenged Agreements Constitute Price Fixing, Market
Allocation, and Refusal to Deal in Violation of the Per Se
Provisions of W.Va. Code § 47-18-3(b).

In addition to violating the per se rules against tying set forth above, the contracts

at issue in this case also violate the specific per se restrictions in W.Va. Code § 47-18-

3(b). The Circuit Court improperly ignored these provisions based on federal precedent

that is not applicable to the specific West Virginia provisions.
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1. Price Fixing

First, as noted above the é_ontrac.ts contain provisions constituting agreements to
set the prices fc.or the services charged by the anesthesiologists. These agreements
constitute per se violations of W.Va. Code § 47-18-3(b)(1)(A) as tﬁey are contracts for
“the purpose or with the effect of fixing, controlling, or maintaining the market price, rate
or fee of any . . . service.” This is a per se violation of the Antitrust Act that doés not
require any further market analysis. Plaintiffs raised this claim in both fheir original
response to the motion for summary judgment served on September 21, 2005 (see p. 13
thereof) and additional evidence supporting that claim was filed with the their -
supplemental response to the motion served on October 21, 2006 (see p.2 thereof &
Plainﬁﬁs’ Exhibits D,‘ E). The Circuit Court did not even address this claim.*

2. Market Allocation |

Second, the coniracts collectively allocate anesthesia services. Orthopedic
anesthesia services are allocated to BAC while other anesthesia services are allocated to
PAS. This is clearly an arrangement to “[a]llocat[e] or divid[e] customers or markets,

functional or geographic, for any commodity or service.” As such these contracts and

. “To the extent that the Circuijt Court rejected this claim as part of its holding that
the per se restrictions on market allocation and exclusive dealing do not apply because of
an alleged distinction between vertical and horizontal restraints, that distinction fails for
this claim for the same reasons as set forth below. See, infra. Part OiBy2).

*The Circuit Court’s suggestion that a market allocation claim is limited to
products and could not apply to services because it could find no precedent applying such
a claim in the medical field, S7 Order at p. 15, is another example of the Court’s improper
focus on federal law rather than the explicit provisions of the West Virginia Act. The
quoted reference above makes clear that subsection 3(b)(1X(C) explicitly applies to “any
commodity or service.” Id. (emphasis added).
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arrangements violate the clear per se prohibitions set forth in W.Va. Code § 47-18-
3(®AXC).
| The Circuit Court rejected this clajm drawing a distinction between combinations
of persons at different levels of the mérket structure such as suppliers and manufacturers
(“vertical” arréngements) and arrangements between those at the same level of the market
Structure (“horizontal” arrangements). The Circuit Court adopted this disﬁnction based
on the federal antitrust law. SJ Order at p.15—16 (citing United States v. TopCo.
Associates., Inc., 405 U.S. 596 (1972)). Wilatevcr basis exists for a horizontal/vertical
distinction as a matter of federal .law, it is clear that the West Virginia Act does not draw
these distinctions. |
As noted previously, the explicit statutory prohibitions contéined in the West
Virginia Act were first adopted in similar form in Mlinois and Minnesota. See, e.g., 740
ILCS 10/3 (Illinois Antitrust Act enacted in 1967 containjng. general prohibition against
unreasonable restraints of trade or commerce along with specific prohibitions); Minn,
Stat. §§ 325D.51, 325D.53 (Minnesota Antitrust Act enacted in 1971 containing general
prohibition against unfeasonable restramts of trade or commerce along with specific
prohibitions). These similar Acts take two forms. The Ilinois Act, and the model act
upon which it is based, explicitly restricts the per se prohibitions to agreements between
competitors — horizontal agreements. See 740 ILCS 10/3. When the legislatures in
Minnesota and West Virginia adopted their statutes, they removed the horizontal
limitation ﬁom the per se restrictions set forth in the Tlinois Act and the draft of the

model act upon which it was based, and adopted the same per se limitations without the
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reference to agreements between competitors. See West Virginia Code § 47-18-3; Minn.
Stat. §§ 325D.51, 325D.53.

As noted above, there was a cbnsiderable debate in the courts over the reach of
per se violations as applied to vertical restraints, Some state statutes containing the same
explicit regtrictions on per se conduct set forth in the West Virginia Act chose to limit t11¢
per se prohibitions to horizontal restrictions only. The West Viiginia. Legislature,
however, decided to remove this limitation on the enﬁhlerated per se violations
evidencing intent to apply the prohibitions to both horizontal and vertical restrictions.
Such a conclusmn is also consistent with the direction to apply the doctrine of liberal
construction. W.Va. Code § 47—18-16

Even if the distinction applies in this case, the arrangements still constitute a per
se violation. First, the Circuit Court’s treatment of the relationshiﬁ between the hospital
and the anesthesiologists as a vertical one was based upon an improper assumption. The

‘anesthesiologists and nurse anesthetists who provided the professional services could
easily have been employed by the hospital just as they are in other hospitals. Second,
when the two agreements themselves are considered together, they clearly are part of a
horizontal arrangement to divide the functional market of the hospital into orthopedic,
cardiac, and all other surgical services. See, e.g., Plaintiffs’ Exhibit B at p. 6 (making
BAC exclusive provider for orthopedic anesthesia services); Plaintiffs’ Exhibit C at p. 7
(making PAS exclusive provider for anesthesia services except orthopedic and cardiac
cases). The fact that the anesthesia defendants accepted the market allocation makes the
arrangement between the three parties a horizontal one because the agreements contain an

1mphed agreement not to compete with the other in contravention of this allocation,
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Indeed, in United States v, TopCo. Associates., Inc., supra, the Supreme Court found that
contracts between grocery stores and an association which licensed products to be sold
only in speéiﬁed geographic markets constituted illegal horizontal restraints subject to a
per se restriction.
| 3. Refusal to Deal
To effecmafe ihie per se illegal contracts and arrangements set forth above, it was
necessary to exclude plaintiffs and any other anesthesia providers. As ﬁoted above, the
exclusive provisions in the contracts were enforced and plaintiffs were specifically
prohibited from p’roving orthopedic or general anesthesia services. This exclusion
constitutes a separate ﬁolaﬁon as it is a “contract, cofnbination or conspiracy between
two or more persons refusing to deal with any other person or persons for the purpose of
effecting any of the acts described in [W.Va. Code § 47-18-3(b)(1).]” W.Va. Code § 47-
128-3(b)(3). |
‘The Circuit Court rejected this per se claim based upon federal precedent
requiring the application of the rule of reason test to-this claim. SJ Order at pp. 10-11.
Again, for the reasons noted above, the existence of this specific provision applying to
these specific violations in the West Virginia Act evidences a clear intent to legislatively
adopt per se rules against these refusals to deal regardless of (or in spite of) the fact that
federal decisions reach different conclusions. This legislative determination that per se
rules are appropriate in these cases is simply not something the Circuit Court had the
power to disregard. |
Finally, as noted above, like the per se tying violation, these per se violationé in

this case are not justified by any legitimate business grounds. Kessel 1, supra.
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RELIEF REQUESTED
For the reasons noted herein, plaiﬁﬁffs/petitioners request that this Court grant the
petition and reverse the Circuit Court’s order granting partial summary judgment as to the
plaintiffs’ antitrust claims. Plaintiffs/petitioners hereby requ;sst oral presentation of this
petition, |
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405 Capitol Street, Suite P-1200
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Counsel for Vaglienti and Huber

C. Michael Bee, Esquire (W. Va. Bar No. 290)
Hill Peterson Carper Bee & Deitzler PLLC
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Charleston, West Virginia 25311-1555
(304) 345-5667

Counsel for Vaglienti and Huber

Susan B. Tucker, Esquire (W. Va. Bar No. 3813)
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Morgantown, WV 26505-5431

(304) 292-3000

Counsel for Vaglienti and Huber

Frank E. Simmerman, Jr. (W.Va. Bar No. 3403)
Simmerman Law Office, PLLC

254 East Main Street : '
Clarksburg, West Virginia 26301-2170

(304) 623-4900
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actlion broughs by the Attozney General as atrise in
federal counrt fox viclations of the faderal antitrust laws
under W. Va. Code § 47-18-17 (1586);: (b) any anticompetitiva
activity undey w. Va. Code § 47-18-3(a} Performed by persons
doing business er affscting commerce within the State; and
{e) any action brought by the Attorney General of the State
Pursuant te W, va. Code § 47-18-1 through ~23.

1.2 Authority - This rule g authorized by W, va.
Code § 47-18-20, .

1.3 Filing Pate -
\ 1.4 Effective Date

i.s Purpose « The purpose of this wnle is to
define the tarm "federal antitrnst laws" az used within
. Va, Code g 47«18~17 (1888); clarify the meaning of the
Word “comparabiar a5 used within =18=15, and the meaning of
~18=3¢a) in keeping with tha beneficial Purposa of the Wags
Virginia Antitrust Act to foster competition in this State,

1.8 Construction - Thie rule shaly me liberally
construed kg effectuate the beneficial Purposes of the West
Virginia Antitrust Act. )

1.7 Severability - If, for any neascnm, any
secticn, sentence, clansa, Phrase, or Provision of this rule
9T the application thereof to any . person or Circumstances is
held unconstitutional,or_znvalid, such unccnstituticnali;y
ox invalidity shall not affect other Sections, sentences,
clauses, phrases, or provisions or theis application to any
other person or circumstance, and to this and, each and
every section, sentgnce, clause, bPhrase, or Provisien of -
this rule isg kereby declared severable.



Attoerney General . . -
Legislative Rule c e ..
§ 142-15-2

§ 142-15-2. Definition of "Faderal.Antitfﬁst Lawg*
Ag Used in W, V. Code g 47=18~17,

. The term "federal antitrust laws" ag used
within W. Va. Code § 47=-18-17 shall include the provisiong
of 15 U.s.c. §§ 1, 2, 3, 8§, i3, 14, 18, 18, and i5(a) as
they.cuzrently 8xist or as they may be amended from time te

$ l42-15-3, -Ccmpafability of state and federal antitrust
X dant to W, v oda 47-18=16.

Where the language of Article 18 of Chapter
47 of the West Virginia Code and the language of & federal

Procedurs, . e !
interpretaticns of Azticle 18 of Chapter 47 of the West
Virginia Code.

§ 142-15.4, Unlawful activities contemplated under the
prohibition of "contract,'combinatian in the
form of trust op Ctherwise; or conspiracy in
restraint of trader as used in W. va. Code
8.47-18-3 r1988,,

’ 4.1 It shall be unlawful under W. va. Code
§ 47-18-3 for a person or group of persons tD engage in
activities which restrain trade or commerce By entering into
Ltie-in agreements, Such Adreemaents Include, byt are not
limited to, agresments which condition or have the effect of
conditioning the sale of one distinct product or service
Wpon the purchase of another distinet Product -or service,

agreements include, but are not limited to agresements in
which the sale of a product or servige is ccnditioned-upon
the seller'g burchase of products °r services produced or
periormed by the buyer. ’
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SYATE OF wEST VIRGINIA

DFHCEOFTHEATTORNEYGENERAL
: QHARLSSTDN 25308

ROGER W. TOMPKING ) {304) 348-202: COMSUMER MOTLINE
ATTORNEY GENERAL (300) 288.2808
July 6, 1999
The Honorabla Ren Hechlexr .
Secretary of Stata : '

State Capitol, Reom 157 ‘ o )
Chzrleston, West Virginia 25303 : I :

Re: Proemulgation of Proposed Legislative Rule .
Pertaining to the definition of fadaral e

antitrust laws; somparability and gctivities
Sumed £ & v

Dear Sacretary Hechler:

Enclosed please fing for filing each of the following
documents : . ’

- One (1) copy of the Proposed rule;
- One (1) copy of the fiscal note for the bproposed.rule; and

- One (1} copy of the Notice of Public Hearing for the
proposed rule,

Your attention and courtesies in this matter are greatly
appraciated, IF

this matter, please do not-hesitate to call Daniel N, muck,

Deputy Attorney General, Antitrust Division at 348402 g,
‘ Sincerely,
(o), b
- ROGIRMTY TSN
ATTO Y :

GENERAL
RWT/dax '

Encloaures
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- - , . WEST VIRG!NIA o NGT Mary Fi.] [4.37 9 Box
. SECRETARY OF STATE
. KENHECHLER FILEp
ADM!NISTRATIVE LAW DIVISION 55y 55 P & ng
__T?_#f__h_ ' 0’:@5{..; ELol Waresns

LA TR S&E

NOTICE OF RULE MODIFICATION OF A PROPOSED RULE

: = *— TITLE NUMBER:_242 "~ _
CITE AUTHORITY . Va. Code 47-18-20 {1578). .

AMENDMENT TO AN EXISTING RULE: Yes__ NO_X
IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RUIL & BEING PROPOSED: 13

TITLE OF RULE BEING FROPOSED: Exopoked legislative ruls pertaining o
defining the tarm "federal ant;trust aws" ang prohibiting

tving and reciprocity

Robert Wa. Schulenbérg 117
Senlor Assistant Attorney Gens
\ Antitrust Division

e ‘NTIEF’-S .
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TITLE 142

PROPOSED LEGISLATIVE RULE
ATTORNEY GENERAL
SERIES 15

Title: Propased legislative rula Fertaining to defining
the term “federal antitrust laws» and Prohibiting
tying and reciprocity, :

§ 142-15.1. Genexral.

1.2 Scope ~  This rule shall apply to any action
brought by the Atterney General 25 paren atriae in federal
court for violations of the fedepal Antitrust laws under .
Va. Code § 47-18-17 {1878) and to any person who engages in
trade or commerce in or affecting this State,

1.2 AUTHOrity - W. Va. Code § 47-1g-2p (1s78),

1.3 Filing Data -

1.¢ Effective Date -

l.5 -~ Furpoge - The Purpose of this ryle ig to
define the ta "federal antitruse laws" as usaq withig

W. Va. Code g 47-18~17 {1578) and to prohibit tying and

Teclprocity fn any trade or commerce in or affecting this
State, ’ . - .

1.5 Construction - This ruls shall be libarally
constried to effectuaté'thg beneficial burposes of the West
Vicginia Antitrust Aok, : A

1.7 Severability - If, for any reason, any
saction, sentence, clause, Dhrase, or Provision of this Tule
or the applicaticn thersof to ANy .person or circumstancas is.
held unconstitutional oz invalid, such unconstitutionaiity
or invalidity shall not affect other sections, Sentences,
clauses, phrases, or provisions or theip application to any
other person op eircumstance, and to this end, sach and
Svery section, Santence, clause, phrasa, or Provision of
this rule 1= hereby daclared Severable, '




Attorney General
Propoged Legislative Ruls
§-142-15-2 ;oo

L

§ 142-18=2, Definition of "Federal Antitéust.Laws“
' A5 Used dn W, Vi, fode § 47.18-17 £297

. The term "fedewrsl antitrust laws" a5 uzed
within %. Va. Code § 47-15-17 {1378) s=hall include the
Provisions of 15 y.g.¢. §§ 1, 2, 3, 8, 13, 14, 18, 19, and
45(a). .

§ 142-15-3, Prohibited Condnes.

3.1 It shall be unlawful under W, Va. Code
§5 47.18-3, -4 (1278} for any persen or group of persons to
enter into tie-ip agreements. Such agreements includa, but
are neot limited to, agreements which condition or have the
effgct of conditioning the sals of one product or gervices
upon the purchasa of ancther product or -service.

3.2 It shall be unlawful under W. Va. Code §§5.47-
18-3, 4 (1978) for any person or bersons to enter inte
agraements resulting in reciprocity. Sueh agreements
include, but -ars not limited to, agreements in which the
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WEST VIRGINIA LEGISLATURE .
LEGISLATIVE RULE-MAKING REVIEW COMMITTES
Room Mei38, Suw Capial
Charlasion, Weas: Yirginia 28308
{303) 3403226

Senator Lloyd Jacks

2oh, Co-Chalmzman
Delegata Pagziek

) Debra A. Sraham, Coupsel
Ho Murphy, ComChairian : T T Mishaal MeThomaa, Assoniate Counsal
’ Parie Mickerson, Adnr. hssistanz

HOTTCE oF ACTION TAREN BY LECIZIATTVR RULE-MAKING REVIEW COMMITTER

“January §, 1891 .

- g aal G = Eenllll . .
TO: " Ren Hechler, Secretary of Stats, Stake’ Registar = &
i The Honerable Marics Palunbo :S“r-e-:-» = -
Attorney General - aq -, o L Lo E f: o
| State Capital e . - . - JIORE= S o4 r!;
; Charleston, wv 23305 - . .33 — =
FRONM: legislative Rul e~Making Review Committee EG_:_;‘ G
)
= )
PROPOSED RULE: Proposed legislative rate Dertainirg to de ining
" the term "raderat antitrust laws® ang Prohikiting
'tying,and_:gciprncity .

The Le.gislative‘ Rnle-ﬁaki@ng Review Committan
Virginia Leglslaturs: | -

i.

Tecommends that the West

Authorize the agency to promulgate the Lagislative Rule
) : (a) as ocriginally filea .

(k). as modiried by the agency
2, Authorize the agency to promulgatas

rule; a stategert of re
attached.

X

bart of the Legislative
asons for such recommendation iz

3. Authorize the ggency to prompleate the Legisiative rule
With ecertain Emendmnents; amendments and a statement of

reasons for such"fecoifmfsndatibn_'liis‘ dttached, - '

4. Authorisze the agenc
as modifidd with certain anendments;

5. Recommends that

the rule be withdrawn; g sta b
reasons for asuch

ement of
 retommendation is attachag, .

Pursuant to code 294~3=-11¢(c},

;Ehis notica has bee
Registey and .with the agency p

roposing the rule.
€< Robert wWm. Schulenberg IIT, Sr. Azs

IIT Asst. ac
Donna &8, Quesemberry, Agst, Al

n filed in the State

PR . LIMIIRTT A L aL e et T e
e e L
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.
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. WEST VIRGINIA o
SECRETARY OF STATE FILED
o KEN HECHI ER 53 APR -3 é;s 1.3 |
ADMINISTRATIVE LAW DIVISION Bt 3 v s
Form 16 4 SEFETAY OF STATE

NOTICE OF FINAL FILING AND ADOFTION OF A LEGISLATIVE BULE AUTHORIZED
BY THE WEST VIRGINIA LEGISLATURE.

AGENCY: Attormey Geperal

TITLE NUMEBER:_ 142

AMENDMENT TO AN EXISTING RULE: YES___, NO_%_°
F YES, s'Emss NUMBER OF RULE BEING AMENDED: ————
TITLE OF RULE BEING AMENDED:

I NO, SERIES NUMBER OF NEW RULE BEING PROPOSED; __15

TIEE OF RULE BEING PROPOSED: Proposed leaiclative le indng to
cefining the tem "Federal antitrust Taws" and profibiting tying and

recisrood

\ s — s e .

THE AROVE RULE HAS BEEN AUTHORIZED BY THE WEST VIRGINIA LEGISLATURE,
AUTHORIZATION IS CITED IN fhouse or senate bill number) __Senate Bill 637
SECTION 64-9-3 (1) ‘e FASSED QN __ March 9, 1991

THIS RULE IS FILED WITH THE SECREFAF&Y OF STATE. THIS RULE BECOMES EFFECTIVE ON

. THE FOLLOWING DATE: April 9, 1991 .
7 = T Vv N~ )

D ——— o
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TITLE l142.

PROPOSED LEGISLATIVE RULE
ATTORNEY EENERAL
SERIES 15

Title: Proposed legislative rule pertaining to de ing

L Lng T g fii‘ia..ug
thas term *federal antitrust lawgr and prohibiting
tying and Teciprocity.

$ l22-15-7, General,

1.1 Scope -~  This rnile shall apply to any action
brought by the Attorney Generzl ag T trise in federal
court for violations of the fedexal antitrust laws under W.
Va., Code § 47-18~17 (1878) and to 47y person who engages in
trade or commerce in or affecting this State,

1.2 Authority -~ . va, Code § 47-18-20 {1378).
1.3 Filing pate - april 9, 1991,

1.4 Effgdtive Date - April 3, 1851,

1.5 Purpose - The Purpose of this rple is ﬁo

define the terp “federal antitrust laws® as usad within
W. Va, Code § 47-18-1% {1278} and to prohibit tying and

reciprocity in any trade or commeree in ox affecting this
State, . : : -

i,8 Construction - This rule ghall be liberally
constried te efféctpats the benafieial purposes of the West
Virginia Antitruss Act,

1.7 Severability - 1f, for any reason, any
saction, sentance, clause, phrase, or provision of this ryule

.oz the application thersof to any- person or circumstances is

held unconstitutional or invalid, such unconstitutionality
or invalidity shall not affedt ;

clauses, Phrases, or Provisions or their application to any
other person or circumstance, and to this end, sach and
every section, sentence, clansa, Phrase, or provisisn of
this rule is hereby declared severable.. .




Attorney CGeneral
Proposed Legislative.Rule
§ 142-15-23

§ 142-.315-3, 'Definition of "Federal Antitrust Laws"
A Used in W. ¥a. Code § 47-18-17 ¢1578).

The texm “federal antitrust laws" as used -
within ¥. Va. Code § 47~18-17 (1978) shall inciude the
provisions of 15 U.s.C. 8§ 1, 2, 3,78, 13, 14, 18, 18, and
45(a). . _ T

§ 142-15-3. o ite dugt,

3.1 It shall be unlawfil under W. Va. Code
5§ 47~18-3, 4 {1278) for any person or group of persons to
“enter inte tie~in agreements. Such agreements ineluda, but
8ar= not limitad to, agreements which condition or have the
effect of conditioning the sale of one product or service
upen the burchase of another product or service.

agreements resulting in reciprocity. Such agreements
Lzclude, but are net limited to, agreements in which the
sale of a product ar service 4z conditicned upon the
seller's purchase nf products or pervices produced ox
Pexfommed by the buyer, -
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CERTIFICATE OF SERVICE

I, Anthony J. Majestro, do hereby certify that I served the foregoing PETITION

FOR APPEAL this

éf day of April, 2006, by depositing a true and exact copy

thereof in the United States mail, postage prepaid, upon the following:

Charles C. Wise, IT1, Esquire

Bowles, Rice, McDavid, Graff & Love PLLC
7000 Hampton Center, Suite K

Morgantown, WV 26505-1720

Counsel for Professional Anesthesia Services,
Inc.

Gordon H. Copland _

Steptoe & Johnson _

Post Office Box 2190

Clarksburg, West Virginia 26302-2190
Counsel for Monongalia General Hospital

Susan B. Tucker, Esquire

177 Walnut Street
Morgantown, WV 26505-3431
Counsel for Vaglienti and Huber

Charles T. Berry, Esquire

Bowles, Rice, McDavid, Graff & Love T 11.C
7000 Hampton Center, Suite K

Morgantown, WV 26505-1720

Counsel for Mark Bermett, M.D. and
Bennett Anesthesia Consultants, PLIC

C. Michael Bee, Esquire

Hill Peterson Carper Bee & Deitzler PLLC
500 Tracy Way

Charleston, West Virginia 25311-1555
Counsel for Vaglienti and Huber

Frank E. Stmmerman, Jr.

Simmerman Law Office, PLLC -

254 East Main Street

Clarksburg, West Virginia 26301-2170
Counsel for James W. Kessel, M.D.

-~

it teere

Anthony J, Méj?&o, EsqﬁireWVa.' Har No. 51 65)
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